
 NOTICE OF DECISION 
 Washington Zoning Board of Adjustment 

 Case No  : 15-131 

 Date of Decision  : 10/25/2023 

 The Select Board, any party to the action, or any person directly affected has a 
 right to appeal this decision. For complete information, see  RSA 677:2 Rehearing 
 and Appeal Procedures  . This notice has been placed  on file and made available 
 for public inspection in the records of the ZBA. Copies of this notice have been 
 distributed to the applicant and the Select Board. 

 Applicant  Chris Stratton 

 Address  6142 Whiskey Creek Drive #601, Fort Myers FL, 33919 

 Owner  Chris Stratton 

 Lot  15-131 

 You are hereby notified of the decision by vote of the ZBA of the following variances. 

 Variance  LUO  Decision 

 1  Front setback of 40' where 50' is required  ❡202  GRANTED  [1] 

 2  Well setback closer than 50' to right-of-way  ❡312  GRANTED  [1] 

 3  Wetland setback of 13' where 50' is required  ❡202  DENIED 

 4  Septic system setback from surface water of 50-60' where 
 75' is required  [2] 

 ❡303.1  DENIED 

 [1]  The Applicant is reminded that, pursuant to  RSA  674:33 Powers of Zoning Board of 
 Adjustment  , these variances are valid only if exercised  within 2 years from the date of final 
 approval, or as further extended for good cause. 

 [2]  The exact setback could not be determined, although  it was agreed to fall into this range. 
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http://gencourt.state.nh.us/rsa/html/LXIV/677/677-2.htm
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 References 
 RSA 674:33  Powers of Zoning Board of Adjustment  https://tinyurl.com/3s33w79d 

 RSA 677:2  Rehearing and Appeal Procedures  https://tinyurl.com/mr3erk82 

 LUOs  Washington Land Use Ordinance  https://tinyurl.com/yrdscxba 

 Application  Application for a Variance 10/4/2023  https://tinyurl.com/5n6mec3x 

 Findings of Fact 

 Setback Variances #1 and #2 

 Variance Criteria  Satisfied? 

 Variances must not be contrary to the public interest  Yes  [3] 

 The spirit of the Land Use Ordinance will be observed  Yes  [3] 

 Substantial justice will be done  Yes  [3] 

 The values of surrounding properties will not be diminished  Yes  [3] 

 Literal enforcement of the Land Use Ordinance would result in unnecessary 
 hardship 

 Yes  [3] 

 [3]  The Board accepts the representations of the applicant  in support of these variance criteria. 

 Wetland Variances #3 and #4 

 Variance Criteria  Satisfied? 

 Variances must not be contrary to the public interest  No 

 The spirit of the Land Use Ordinance will be observed  No 

 Substantial justice will be done  Yes  [4] 
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 The values of surrounding properties will not be diminished  Yes  [4] 

 Literal enforcement of the Land Use Ordinance would result in unnecessary 
 hardship 

 No 

 [4]  The Board accepts the representations of the applicant  in support of these variance criteria. 

 Public Interest and Spirit of the Ordinance 
 Site visits by Board members and expert testimony from members of the Conservation 
 Commission shows that a majority of the applicant’s lot is covered by wetland which in turn is 
 covered by significant surface water. The lot is edged by a perennial stream connecting Millen 
 Lake with Lake Ashuelot, as shown on the  official  Town maps  (data sourced from NH GRANIT). 
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https://washington.munimap.online/


 Owing to the extreme proximity of the proposed house to the wetland (13’) and also the 
 proximity of the septic system to surface water (50-60’) the Board determines that: 

 1.  Variances #3 and #4 are contrary to the public interest as they threaten the health, safety 
 and general welfare of the public by causing excess stormwater runoff and risking the 
 introduction of pollutants into a critical watershed. 

 2.  For the same reasons, variances #3 and #4 also do not observe the spirit of the LUO 
 which is designed in part to: 

 a.  Promote health and the general welfare 
 b.  Facilitate … the safe disposal of solid waste and sewage 
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 c.  Ensure proper use of natural resources 

 Unnecessary Hardship 
 Although the presence of wetland in the applicant’s lot represents a “special condition”, the 
 Board determines that the hardship induced is self-created and that as a consequence this 
 prong of the variance criteria is not met. 

 Hill v. Town of Chester  , 146 N.H. 291 (2001) held  that “purchase with knowledge” of the zoning 
 restrictions does not preclude the landowner from obtaining a variance, but should be a factor to 
 be considered. According to the Court, “To counter the fact that the hardship was self-created 
 because the landowner had actual or constructive knowledge of the zoning restrictions, the 
 landowner can introduce evidence of good faith.” Among the ways an applicant can show good 
 faith, the Court said, are: compliance with rules and procedures of the ordinance; use of other 
 alternatives to relieve the hardship before requesting a variance; reliance upon the 
 representations of zoning authorities or builders; no actual or constructive knowledge of the 
 zoning requirement. 

 However, none of the above conditions are met, and furthermore the  Zillow listing  for the 
 property at the time of purchase (May 2023) clearly indicates that “[p]roperty will most likely 
 need a wetland variance approved by the town”. 
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 Other Considerations 
 The applicant tentatively requested a variance from the provision of LUO ❡202 that enforces 
 setback requirements for propane tanks. However, that provision was repealed in March 2023 
 and the Board determines that no variance is necessary. 

 The Board finds that the applicant was likely in technical violation of LUO ❡303.1, in that “test 
 pits must be witnessed by the Town Health Officer or another authorized agent of the Town of 
 Washington.” However, it determines that neither granting nor denying a variance (the only 
 actions available to the Board)  would provide meaningful remediation and delegates any further 
 consideration to the Select Board. 
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